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GRAVES, JUSTICE, FOR THE COURT:

L. This gpped aisesfrom ajury verdict in the Circuit Court of Warren County, Missssppi. Thejury

convicted Romika Perkins (Perkins) of aggravated assault, two counts of armed robbery, rgpe, and Sx

countsof kidngping. Hewasultimatdy sentenced to 35 yearson count | of theindictment (armed robbery),

35 yearson each count |1 of theindictment (armed robbery), 35 yearson counts|iI-VIII of theindictment



(kidnaping), 20 years on count IX (aggravated assault) and a life sentence on count X of the indictment
(rape). All sentences to run consecutively.  Aggrieved by the convictions and sentences, Perkins filed a
moationfor IN.O.V. or inthedternaivefor anew trid which wasdenied by thetrid court. Perkinsgoped's
and raises seven issues
l. Whether the trid court erred in faling to suppress Satements and evidence
obtained without probable cause, without avdid seerch warrant and in violation
of Perkinssfederd and Sate condtitutiond rights;
. Whether Miss Code Ann. § 97-3-53 is uncongtitutiondly vague and ambiguous
in violation of the Arg and Fourteenth Amendments to the United States
Condtitution;

lIl.  Whether thetrid court erred infalling to enter adirected verdict infavor of Perkins
asto three counts of kidnaping as they rdate to the minor children under ten.

IV.  Whether thetrid court erred in sentencing Perkinsto 35 years for each count of
kidnaping as the maximum sentence dlowed under Miss Code 8 97-3-53is 30
years

V. Whether the trid court ered in falling to enter adirected verdict or INOV asto
court IX of theindictment as it rdates to Romiko Perkins as the State failed to
prove the dements of aggravated assault as dleged.

VI.  Whether the trid court committed eror in dlowing in-court identification of
Perkins by victims.

VII.  Whether thetrid court committed cumulative error in the vair dire process

Perkins dso rasesthe issue of ingffective assgance of counsd in his supplementd brief.

FACTS
2. Induly of 1999, the adult femae victim and her four children, agesthree monthsto fourteen years
went tolook & ahousethat they wereinterested in purchasing. Thevictim and her hushand werelooking

for alarger home and found an ad in the newspgper destribing ahome in Vickdourg, Missssppl. The



vidimcdled Mr. Triplett (“ Triplett”), the owner of the home, and st up an gppointment to view thehome,
Thevidim's husband, who works the night shift, did not accompany hiswife and children to the home.
13.  Thevictimand her four children arrived a the home a the designated time and exited their vehide.
Thevidimwascarrying her threemonth-old childin acar seat when they gpproached thehome. Thevictim
saw awhite car in the driveway and assumed it beonged to the owner of the home. Sheand her children
were met in the driveway by two men, Romika Perkins (“ Perkins’) and Darren Warren (“Warren”). The
men had been out drinking the night before and dept in the house, believing it to be abandoned. When
Perkins and Warren heard the car goproaching, they armed themsdves. Perkins hed a handgun, and
Warrenhad an duminum basabd | bat. Perkins put on aski mask, and Warren covered hisfacewith panty
hose.

4. Thevictim and her children were met by Perkins and Warren and were told to get down on the
ground. In the meanwhile, Triplett arived and  drove down the driveway, and the victim and her children
were d| forced into the house and ordered to get into a dosat while Perkins and Warren lay in wait for
Triplett. Triplett entered the home and was surprised by the two men who immediatidy demanded his
wallet. Triplett complied and was hit in the heed with the bassball bat, knocking him unconscious Thetwo
men then tied him up with cords that they found in the house

5.  The men took the victim out of the doset and showed her Triplett, who was lying on the floor
bleeding and unconscious telling her that if shedid not cooperate thet the same thing would heppen to her.
Whilethevidimwasin thedosat with her children, she could hear the men beating Triplett S0 sheremoved
her jewery and placed it by the door in hope that the men would teke it and not hurt her or her children.
The men then forced the victim to get her purse from her vehide and give them her cash, ATM card and

PIN number.



6.  Pekins took the victim to a samdl room updairs, leaving the children locked in the dosat and
Warren to “watch” Triplett. While ingde this room, Perkins forced the victim to remove her dothing,
placed her shirt over her face, and raped her. After thergpe, thevictimlost contral of her bodily functions.
She was then ordered to put her dothes back on and was taken back downdars where Warren was
located. After redizing thet the victim hed logst control of her bodily functions, Warren ordered the victim
to “dean harsdf up.” She did S0 and wasthen ordered to removedl of her dathing once again. After she
removed her dothing, Warren put her dathing in the tailet to prevent her from escaping. Once she was
again naked, she was forced to perform oral sex on Warren.

7.  After paforming ord sex on Warren, the victim, nat knowing thet her dothing had been putinthe
toilet, asked if she could put her dothes back on but was forced to remain naked. The two men then
brought her fourteen year old son into the room, where his mother remained undothed, and tied the two
together with computer wire and cords from the window blinds. The two men covered the victim and her
on with asheet and Ift the room.

18.  Duingthetimethevictimwasbeing rgoed, Triplett regained consciousness periodicaly, and each
time hetried to cometo thevictim’ sasssance, hewasagan hit or kicked intheheed. Findly, Perkinsand
Waren left the house, promising to return if the PIN number given by the victim was incorrect.

9.  Although he was Hlill disoriented, Triplett was able to get free, and the victim's fourteen year old
son was able to get the wires loose enough to dip out of the confinement. The victim then cut hersdf free
usngapair of fingernall dippersthat shehadin her purse. She covered hersdf with the sheet that had been
draped over her and her son, got her three other children out of the doset, and exited the home. The
victim's fourteen year old son ran to the minivan and discovered that the keys were dill in the ven. The

vicim and her children got in the van and drove down the driveway to pick up Triplett, who was dill very



disoriented and who was waking to the neighbor’ s house to get help. The victim's fourteen year old son
drove the victims to the emergency room for help.
110. Pekinsand Warrenusedthe ATM cardin three different places, two of which captured theimege
of the perpetrator on video. One video from Mutud Credit Union showed the user as a person wearing
adidinctive pair of sunglasses. The perpetrators were sopped the fallowing afternoon by an officer who
recognized the white Pontiac Grand Am from the description thet was given to the palice by the vidims.
When he stopped the car, he recognized that one of the men in the car was wearing whet looked like the
same sunglasses that had been recorded on the video a the ATM machine Thewearer of the sunglasses
was Perkins, and when the vehide was seerched, abasebdl bat was found in the trunk. The blood Sains
on the bat were tested and proved to be that of Triplett. Perkins confessed to the crimes and told the
officersthat thetwo had used the ATM card and diivided the money. Thetwo men sayed & a Scottish Inn,
the night of the crime, and the victim' sjewdry, ATM card and Triplett’ scredit cardswererecovered from
the room.
DISCUSSI ON
l. WHETHER THE TRIAL JUDGE ERRED IN FAILING TO SUPPRESS

STATEMENTS AND EVIDENCE OBTAINED WITHOUT PROBABLE

CAUSE, WITHOUT AVALID SEARCHWARRANT AND INVIOLATION

OF PERKINSS FEDERAL AND STATE CONSTITUTIONAL RIGHTS.
11. Pekins assartstha the trid judge erred by admitting evidence obtained from the white Pontiac
Grand Am without awarrant for Perkins s arest.  Perkins clams that the stop of the vehidle was an

“invedigatory sop” and that Perkinswas placed in custody asaresult. Hefurther daimsthat the sop was

illegd and that the evidence obtained from the car and  his subsequent confesson to the crimes that



fallowed should have consequently been suppressed. These same argumentswereraised & trid and were
denied by order of thetrid judge.
112. A traffic sop wasmede by aVicksourg police officer on the day following the arimes. Asaresult
of the sop, Perkins was handcuffed and placed in “investigative custody.”  Perkinswas then detained for
the purpose of idertification. Perkinsdamsthat the officer had no reason to gop and/or arest himand thet
al evidence obtained as aresult of thet sop and arrest should have been excluded by thetria court.
113. Theadmissonof evidenceisgoverned by thetrid court, anditsdecigonwill not bereversad unless
an abuse of discretion occurred. Gray v. State, 728 So. 2d. 36, 56 (Miss. 1998). Perkins sought to
exdude dl gatements and physica evidence obtained as a result of his op and arrest. Following the
suppression hearing, thetrid judge reviewed the testimony, the videotgpes and other evidence and that the
sop and arrest of Perkins was based on probable cause.
An officer or private person may arest any person without warrant, for an indictable
offense committed, or abreach of the peace threatened or attempted in his presence; or
when afdony has been committed, and he hasr easonable ground to suspect and
believe the person proposed to be arrested to have committed it; orona
charge, made upon reasonablle cause, of thecommission of afdony by the party proposed
to bearesed. Andindl casesof arrest without awarrant, the person meking such arrest
mudt inform the accused the object and cause of the arrest, except when heisin actud
commission of the offense, or isarested on purauit.
Miss. Code Ann. 8 99-3-7(1) (Rev. 2000) (emphasis added).
114.  Wefind that the Sop and arest werelegd for severd reasons (1) Theareding officer dated thet
he knew that multiple crimes had been commiitted; (2) the officer hed previoudy reviewed a composte
videotape showing aman wearing a didinctive par of “thick gold’ glasses and usng one of the vidim's

ATM cads (3) theofficer dated that he was given a description of the white Pontiac Grand Am; and



(4) the officer knew that the victims had described their assallants as having “Sideburns and soruffy facd
hair.”
115.  The officer knew that the perpetrators were armed and dangerous, thus, when he stopped the
vehide that matched the destription given by the vidims, he detained the suspect until help arrived. The
officer further sated that he recognized the driver as the person he had seen on the bank videotape. The
officer hed areasonable bdief that a crime had been committed and that the person he had stopped may
have committed that crime See Haddox v. State, 636 So.2d 1229, 1233 (Miss. 1994); Bevill v. State,
556 S0.2d 699, 709 (Miss. 1990) (reasonable bdief to stop and take into custody for questioning).
Becausethetraffic gop and arest werelegd, any evidence saized asaresult wasadmissbleasdetermined
by thetrid judge
116. Pekinsdsoarguesthat the means by which the Vicksourg Police Department obtained the seerch
warant for Parkins s vehide were illegd. Perkins argues that the affidavit used to obtain the warrant
contained fraudulent Satements The affidavit contained a description of thevehidedriven by the suspects
and dated that the* subject vehidewas sopped by an officer onaroutinetraffic gop” and that “the officer
recognized the vehide and the driver based on a previous description by the victims” Perkins damstheat
these datements are false and mideading.
17. Thedfidavit dates tha the vehicle was sopped by an officer on aroutine traffic sop, however,
it further Sates that the officer “recognized the vehide and the driver based on a previous description by
thevidims” Thus, we find this argument to be without merit.

Il. WHETHER MISS. CODE ANN. 8§ 97-3-53 IS UNCONSTITUTIONALLY

VAGUE AND AMBIGUOUS IN VIOLATION OF THE FIRST AND

FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION AND THE MISSISSPPI CONSTITUTION.



118.  Pekinsarguesthat the useof theterm “kidngping” to definethearimind offenseof kidngping fails
inMiss Code Ann.§ 97-3-53 to provide any person with fair notice of what conduct is prohibited and
asareault is unconditutiondly vague. Thet datute reeds

Any person who shdl without lavful authority forably seizeand confineany other person,

or sdl inveigle or kidngp any other person with intent to cause such person to be secretly

confined or imprisoned againg his or her will, or shal without lawvful authority forably

saze, inveigleor kidnap any child under the age of ten (10) yearsand secretly confinesuch

child againg thewill of the parents or guardian or person having thelawful custody of such

child, shdl, upon convidtion, beimprisoned for lifeintheate penitentiary if the punishment

is 0 fixed by the jury in its verdict. If the jury falls to agree on fixing the pendty a

imprisonment for life the court shdll fix the pendty a not less than one (1) year nor more

then thirty (30) yearsin the date penitertiary.

Thissaction shdl not be held to reped, modify or amend any other crimind Satuteof this

Saute.
Miss. Code Ann. § 97-3-53.
119.  This Court determined in Cassibry v. State, 404 So.2d 1360, 1368 (Miss. 1981), following
Roth v. United States 354 U.S. 476, 77 S.Ct. 1304, 1 L.Ed. 2d 1498 (1957), that “thewording of a

datute does not necessaxily offend the regquirements of due process as long as the language provides a
‘auffident warning as to the proscribed conduct when measured by common undersanding and

practices..”” 1d. Perkins hes faled to overcome the presumption that the daute is condtitutiond,

particularly snce other descriptive words, e.g., inveigle, ae usad in the definition of kidnaping, leaving
Perkinswdl informed of the crime with which he was accusad.

. WHETHER THE TRIAL COURT ERRED IN FAILING TO ENTER A
DIRECTED VERDICT IN FAVOR OF PERKINSASTO THREE COUNTS
OFKIDNAPINGASTHEY RELATETOTHEMINOR CHILDREN UNDER
TEN.

120. Pekinsarguesthat the portion of 8 97-3-53 pertaining to the kidngping of children under the age

of ten was absent from Counts VI, VII and VIII of the indictment and that this absence was reversble



error asto said counts. Perkinsargues, in the dterndive, that because the victim knew where her children
were during the events of July 18, 1999, that they were nat “secretly confined ... againg the will of the
parents.”
121.  The indictment, while not repedting the Satute verbatim, was suffident to inform Perkins of the
arimes with which he was accused. Although Counts VI, VIl and VI of theindictment did not repeet the
Satute verbatim, each count containsthe number of thesatute (97-3-53), which gave Perkinsamplenatice
of the crimes with which hewas charged. See Gray v. State, 728 S0.2d at 70 (T171).
122.  Pekins argument tha the children were not “secretly confined” is without merit. The victim
catainly knew that her children werebaing hdd againg her will and thet they had been forced into adoset
a gunpaint. Thevidims  was later taken out of the doset and into another part of the house. She had no
knowledge of where her children might have been when she was nat physicaly with them. Furthermore,
the father cartainly had no knowledgethat hisfamily washeld at gunpoint and thet hischildren wereforcibly
hed in the doset. He was a home and had no knowledge thet his family wasin danger or was confined,
and if the oldest son had not broken the bonds of hiswrigts and ankles, dl of the victimswould have been
held there without anyone s knowledge.
123. Therdfore we find these arguments are without merit and that the trid judge properly denied the
motions for adirected verdict and INOV asto these counts.
IV.  WHETHER THE TRIAL COURT ERRED IN SENTENCING PERKINSTO

35 YEARS FOR EACH COUNT OF KIDNAPING AS THE MAXIMUM

SENTENCE ALLOWED UNDER MISS. CODE ANN. § 97-3-53 IS 30

YEARS

f24.  Perkins was charged with Six counts of kidnaping. Each court dllegesthet he violated Miss Code

Am. §97-3-53. Thejury found him guilty on each count but could not agree on apendty of imprisonment.



As such, the pendty was fixed by thetrid court which imposed apendty of 35 yearsfor each kidngping
count. This pendty isin excess of the maximum pendty dlowed. The pendty provisons of Miss. Code
Am. § 97-3-53 read asfallows “shdl, upon conviction, be imprisoned for life in the Sate penitentiary if
the punishment is S0 fixed by the jury in its verdict. If the jury falls to agree on fixing the pendty a
imprisonment for life, the court shdl fix the pendty a not less than one (1) year nor more than thirty (30)
yearsin the Sate penitentiary.”
125. Thejury could not agree on the pendty and dthough there was no objection intherecord & trid,
and the matter was not raised inthe mation for anew trid, in sentenaing Perkinsto 35 years on each count
of kidngping, the trid court plainly exceaded its sentencing authority. Due to the fact thet there was no
objection a trid and the gpplication of law is erroneous, this Court will take natice of plan error in the
sentencing of Perkins on each of the kidngping convictions to 35 years on eech count when the Satutory
limitationof pendty is30 yearsunder Miss. Code Ann. 8 97-3-53. Watts v. State, 733 So.2d 214, 233
(Miss 1999) ("[t]he defendant who fails to make a contemporaneous objection must rely on plain error
to rase the assgnment on goped.)
126. Wehold that the sentencing by thetrid court on counts 11-V111 be reversed and remanded with
indructions to maodify the sentencesto 30 years per count to run consecutively with sentencing ondl other
counts.
V. WHETHER THE TRIAL COURT ERRED IN FAILING TO ENTER A
DIRECTED VERDICT OR INOV AS TO COUNT IX - AGGRAVATED
ASSAULT - OF THE INDICTMENT AS IT RELATES TO ROMIKA

PERKINS AS THE STATE FAILED TO PROVE THE ELEMENTS OF
AGGRAVATED ASSAULT ASALLEGED.

10



127. Pekins argues tha the testimony given a trid does not support a charge or conviction of
aggravated assaullt. Perkins assarts thet during the attack on Triplett, the victim and her children were
unable to see who wias hitting whom and with what as she and her children remained in adosa.
128.  Our gandard for reviewing thelegd suffidency of the evidence, is
When on gpped one convicted of acimind offense chdlengesthelegd suffidency of the
evidence, our authority to interfere with thejury’ sverdict is quite limited. We proceed by
congdering dl of the evidence - not just that supporting the prosecution - inthe light most
conggent with the verdict. We give the prosacution the benefit of dl favorableinferences
that may be reasonably drawn from the evidence. If the facts and the inferences s0
conddered point infavor of the accusad with sufficient force thet ressonablemen could not
have found beyond a reasonable doubt that he was guilty, reversal and discharge are
required. On the other hand, if there is in the record such subgtantid evidence of such
qudlity and weight that, having in mind the beyond a reasonable doubt burden of proof
gandard, reasonable and farminded jurors in the exerdse of impartid judgement might
have reeched different condusions theverdict of guilty isthusplaced beyond our authority
todisurb. See e.g., Gavin v. State, 473 So0.2d 952, 956 (Miss. 1985); Mayv. State,
460 So.2d 778, 781 (Miss. 1984).
Benson v. State, 551 So.2d 188, 192-93 (Miss. 1989).
129.  ThisCourt hasfurther hdd that it may reverse only where “with respect to one or more
dementsof theoffense charged, theevidence so conddered issuch theat reasonableand fair minded
jurors could only find the accusad not guilty.” Pinkney v. State, 538 So.2d 329, 353 (Miss.
1988).
130. TheSae€ sevidencedealy showed that the victimsof therobbery wereput in feer of their
livesby the exhibition of adeadly wegpon. The perpetratorswere armed with agun and abasshdl
bat and in fact used the bassbdl bat on Triplett. Triplett was hit on the head with the bat to the
extent that he was unconscious and later disoriented. He tedtified thet 1 wasdmost out, and then
| remember inmy dazed condition | took severd kicks which | bdieve mog of them werecoming

from the guy with the gun” (Perking). Triplett suffered severe bodily injury requiring medica

11



atention. The victim was forced to turn over her debit card and PIN number, was then rgped,
forced to perform ord sex and then threatened thet if the PIN number waswrong the men would
return to harm her and her children. Further, the victims and her son were tied together by
telegphone wire and cords from the mini-blinds.
181 Wefind that the Sate put on sufficient evidence to warrant a charge and conviction for
agoravated assault. Thusthis argument iswithout merit.
V.  WHETHER THE TRIAL JDGE COMMITTED ERRORIN
ALLOWING IN-COURT IDENTIFICATION OF PERKINS BY
VICTIMS,
132.  Perkins assats that the trid court erred by admitting identification tesimony from the
victims He further assarts, by hisrdianceon Neil v. Biggers, 409 U.S. 188, 199-200, 93 S.
Ct. 375, 34 L. Ed. 2d 401 (1972), thet the in-court identification was somehow impermissbly
tainted by the pretrid identification. However, thisrdianceismisplaced. Perkinsmade no assartion
a trid tha the pretrid phaoto lineup shown to the victims had somehow impermissbly tainted the
in-court identification. Perkins did not argue a causa/effect problem, he merdy objected “[t]hat’s
an inoourt identification. ... His representation is that this morning she couldn't identify him.”
Thetrid judge interpreted this affirmative Satement as an objection and overruled the objection.
1133. It haslong been held by this Court that an objection must be made with spedificity in order
to preserveit for goped. Oatesv. State, 421 So.2d 1025, 1030 (Miss. 1982). Perkinsmay have
intended to show acausd connection by his remarks to the judge, but he did not makeit deer &

trid in order to presarveit. Perkins cannot now argue new grounds for an objection on gpped.

Lester v. State, 692 So.2d 755, 772 (Miss. 1997).

12



134. This propodtion was nat properly preserved a trid spedificdly in terms of pretrid
identification having a ddeterious effect on in-court identification, thus we dedine to review this
isue.

VIl.  WHETHER THE TRIAL COURT COMMITTED CUMULATIVE
ERROR IN THE VOIR DIRE PROCESS

135.  Perkinsassartsthree sub-issues regarding cumulaive eror in the voir dire process. This
Court will review thefirg “sub-issue’ but as Perkins dtes no supporting authority for his sscond
and third “ sub-issues’ wewill not  review them. This Court determined in Kelly v. State, 553
S0.2d 517, 521 (Miss 1989), that *[w]e are under no obligation to consder assgnments of error
when no authority iscited.” See also Stewart v. State, 596 So.2d 851 (Miss. 1992).
136.  Invair dire Perkins chdlenged the State’ s reesons for his choice of jurors under Batson
v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986), asracidly based. This
Court addressed the parametersof aBatson damin Griffin v. State, 607 So.2d 1197 (Miss.
1992), finding that adefendant must mekeaprimafacieshowing of purpossful radid discrimination
in the sdlection process by the prosecution. The defense must show:

(1) thet heisamember of araddly cognizable group;

(2) that the prosecutor has exerdsed peremptory chalenges to remove from the

venire members of the defendant’ srace, and;

(3) that these facts and other rdevant drcumatances raise an inference that the

prosecutor used that practice to exdude veniremen from the petit jury on account

of their raceswhich is an inference of purpossful discrimination.
Id. a 1202 (citing Batson, 476 U.S. at 96).

137. Inthecasea bar, thetrid court found that Perkins had made aprimafacieBatson dam

and required the State to present reasons for venire exdusons regarding five African-American

13



jurorswhothe Statestruck for cause. Specificdly, jurorsBaddie, Butler, Bridges, Hollisand “ Juror
No. 31"

138.  Thereasons provided by the State for gtriking juror Baddie werethat helived in the same
neighborhood as the defendant’ s aunt, thet he had aprior aiimind convictionin hisfamily and thet
he gated that he had prior jury service that hedid not like. Thereasonsprovided by the State for
driking juror Butler were that he had aprior crimind conviction in hisfamily, hesatedinvair dire
that he had served on ajury “two yearsagoin 1998" (thistrid washddin April, 2001) and hefdl
adegp during vair dire. The reasons provided by the State for gtriking juror Bridges were thet he
persondly knew and worked with the defendant’ s aunt. The reasons provided by the State for
griking juror Hollis were that when the prosecution asked the question regarding whether or not
anyone knew the defendant’s family, he failed to give any response. But when defense counsd
asked if anyone knew the defendant’ sfamily he sated thet “yesh, he knew thefamily but hecould
befair and impartid.” The reasons provided by the State for gtriking juror No. 31 were that she
a0 knew the Perkins family and sated that she “had problems with the police” Shedso had a
family member with acrimind conviction.

139. Inthecasea bar, Perkinswas granted achange of venuefrom Warren County wherethe
crimes were committed, to Lowndes County, Perkins's home county. Mot of the chdlenges
presented by the State arose out of familid reaionships between members of the venire and
Perkins sfamily. Further, the State' s judtification need not riseto aleve of achdlengefor cause
Benson v. State, 551 So.2d a 192. At the beginning of jury sdlection the State acoepted four
African-Americans, oneof whom wasdricken by the defense. Thereasons presented by the Sate

were found by the trid judge to satidfy the Sandards of Batson as founded on radidly neutrd

14



reesoning. ThisCourt findsthet thetria court mede no error indlowing the Stateto drikesad five
veniremen for cause

VIIl. INEFFECTIVE ASSISTANCE OF COUNSEL
140. Perkinssfind argument is one made by direct goped dleging ineffective assstance of
counsd. Perkinsassartsthat defense counsdl failed to object to the admission of evidenceand that
defense counsd made amigtake by requesting severance without his knowledge.
1. To edablish ineffective assstance of counsd, Perkins must show that (1) his counsd's
performance was deficient and (2) prgudiced the defense. Strickland v. Washington, 466
U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), adopted by this Court in Stringer v.
State, 454 So0.2d 468 (Miss 1984). “The benchmark for judging any dam of ineffectiveness
muse be whether counsd’s conduct SO undermined the proper functioning of the adversarid
processthat thetrid cannot berdied on ashaving produced ajust result.” Strickland, 466 U.S,
at 686.
142.  Perkins sdlegationthet counsd mademistakesduringtrid by requesting severancewithout
his knowledge iswithout merit. Perkins provides nothing in his brief to support such an dlegation.
The trid court has the discretion to sever dl cases except degth pendty cases, and that
discriminationwould only riseto aleve of abuseif the defense of one of the co-defendantstended
to exculpate him at the expense of the other or if the balance of the evidence tilted more toward
quilt of one co-defendant than the other. Gossett v. State, 660 So.2d 1285, 1289 (Miss.1995).
If anything, the datement of Derrick Warren revedsthat asevered trid was beneficid to Perking

as Warren's gatement only proved to further implicate Perkinsin the charged crimes.

15



143. Pekins sfind argument isthet defense counsd erred by failing to object to the admisson
of his satement made to the police. However, defense counsd did object to the admisson of the
Satement and moved to suppressthe Satement arguing thet it wasillegdly obtained. Thetrid judge
heard dl of the evidence, reviewed the videotape and denied the mation, finding that the statement
wasfredy, valuntaily and intdligently given.
144.  Trid counsd filed numerous pretrid mations and argued diligently on behdf of Perkins
Conddering the overwhdming weight of the evidence and totdity of counsd’s performance,
Perkins hasfailed to overcome the presumption thet counsd’ s performance was congtitutiondly
effedtive under the Strickland sandard. Given theforegoing, wefind thet thisargument iswithout
merit.
CONCLUSION

5.  For the aorementioned reasons, we affirm the trid court's judgment except we reverse
and remand in part with indructions to modify sentencing as falows on counts 111-VIII the
sentence will be 30 years per count to run consecutively with sentencing on dl other counts
6. COUNT | : CONVICTION OF ARMED ROBBERY WITH A DEADLY
WEAPON AND SENTENCE OF THIRTY-FIVE (35) YEARSIN THE CUSTODY
OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, AFFIRMED.

COUNT Il : CONVICTION OF ARMED ROBBERY WITH A DEADLY
WEAPON AND SENTENCE OF THIRTY-FIVE (35) YEARSIN THE CUSTODY
OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, AFFIRMED.

COUNTSIII-VII: CONVICTION OF KIDNAPING FOR EACH COUNT,
AFFIRMED. REVERSED AND REMANDED WITH INSTRUCTIONS TO

MODIFYTHESENTENCINGINCOUNTSIII-VIIITOTHIRTY (30) YEARSFOR
EACH COUNT AND TORUN CONSECUTIVELY WITHALL OTHER COUNTS.
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COUNT IX: CONVICTION OF AGGRAVATED ASSAULT AND
SENTENCEOFTWENTY (20) YEARSIN THE CUSTODY OF THEMISSISSI PPI
DEPARTMENT OF CORRECTIONS, AFFIRMED.

COUNT X: CONVICTION OF RAPE AND SENTENCE OFLIFE
IMPRISONMENT WITHOUT PAROLE OR EARLY RELEASE IN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,
AFFIRMED. ALL SENTENCESSHALL RUN CONSECUTIVELY.

PITTMAN, CJ., McRAE AND SMITH, P.JJ., WALLER, COBB, EASLEY
AND CARLSON, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.
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